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JUDGMENT 

1.  Being highly aggrieved by the Judgment and order, dated 06-10-

15, passed by Smt. J. Borah, Judicial Magistrate, 1st Class, Tezpur in MR 

Case No. 02 of 2015, under section 125 of the Code of Criminal 

Procedure, directing the present Revision Petitioner to pay maintenance 

allowance to Opposite Party i.e. his wife @ Rs.2500/- per month with 

effect from 06-10-2015. Md. Jiarul @ Jiabur , who was the opposite party 

in M.R. Case No. 02 of 2015, has preferred the instant Criminal Revision, 

impugning the said judgment and order dated 06-10-2015..   

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
Criminal Revision No.         

 
:-     

 
56(S-4)/2015 
 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur. 
 

Petitioner :- Md. Jiarul @ Jiabur,  
Son of Md. Nur Hussain, 
R/O- Nij Gorubandha, 
P.O. – Gorubandha, 
P.S.- Missamari, 
Dist. Sonitpur, Assam 

   -vs- 
 

Opposite Parties :-  1. Musstt Asmina Khatun, 
W/O  Md. Jiarul @ Jiabur,  
D/O Md. Akkash Ali, 
Village – Arasuti Pathar, 
Mouza- Naharbari, 
PS - Thelamara, 
Dist. Sonitpur, Assam. 
 

  2.  State of Assam represented by 
learned Public Prosecutor.   
 

Counsel for the  Petitioner : Md. Nizamuddin, Advocate. 
 

Counsel for the Opposite Parties :     Sri H.P. Sedai, Public Prosecutor.   
 
Date of hearing  

 
: 

 
 03/03/2016  
  

Date of Judgment : 16/03/2016. 
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2.  Before entering into the merit of the instant Revision Petition, let 

me briefly state the facts relevant for consideration of this Revision 

Petition, which are as follows:-  

 (a) The present opposite party Miss Asmina Khatun filed petition 

u/s 125 of Cr.P.C against her husband, present petitioner, alleging, inter-

alia, that the petitioner married her about 2 years back according to 

Muslim Shariat and thereafter they lived together as husband and wife. 

She has also has stated that the present petitioner tortured her physically 

and mentally by demanding her to bring dowry and cash from her father. 

It is further stated that the present petitioner subjected the present 

opposite party physically after bolting the doors of the house for which 

she sustained grievous injuries and hence, the father of the opposite 

party filed a case against the petitioner. A case (Misc. Case No. 02/2015) 

u/s 125 Cr.P.C. was instituted, on 05/01/2015, by the Opposite Party 

against the present Criminal Revision Petitioner.    

 (b) The above mentioned Misc. Case No. 02/15 u/s 125 Cr.P.C. 

was contested by the present Criminal Revision petitioner. The present 

Opposite party adduced her own evidence as PW 1 and that of her father 

as PW 2. The opposite party has not adduced any evidence.  The 

aforesaid case was ultimately disposed of, by Judgment and order dated 

06-10-2015 wherein the present Criminal Revision Petitioner was directed 

to pay monthly maintenance allowance of Rs. 2500/- to the Opposite 

Party with effect from 06/10/2015.      

This judgment and order dated 06-10-2015 is impugned in this 

instant Criminal Revision Petition. 

3. The Revision Petitioner, inter-alia, took following grounds for 

impugning the Judgment and order dated 06-10-2015:-  

 (i) That learned Judicial Magistrate, 1st class, Tezpur has passed 

the impugned judgment and order, which is illegal, improper and unjust 

as such the same is liable to be set aside; 



Page 3 of 9 

 

Criminal Revision NO. 56(S-4) of 2015 Page 3 

 

  (ii) It has also been stated that the learned Judicial Magistrate, 1st 

class, Tezpur, did not apply her judicial mind while passing the impugned 

order and it is not in accordance with Criminal Procedure Code.    

  (iii) That learned Judicial Magistrate, 1st class, Tezpur has erred in 

law as well as facts and did not appreciated the evidence properly while 

passing the impugned order and judgment. 

 (iv) That learned Judicial Magistrate, 1st class, Tezpur has passed 

the award which is too excessive/unjust and not based on evidence on 

record.  

 (v) That the PW 1, the OP herself admitted during her cross-

examination that the petitioners parents and brothers and sisters reside 

together along with the petitioner but the learned court below did not 

consider the said statement while she passed the said order against the 

petitioner which is a big amount for the petitioner. 

(vi) That the PW 2 is an interested witness, who is the father of 

the opposite party and there is no independent witness examined by the 

Opposite party in this case.  

4. I have gone through the aforementioned grounds set forth by the 

Revision Petitioner, the deposition of witnesses recorded in Misc. Case 

No-02 of 2015 and all the available materials on record including the 

Judgment & Order, passed on 06/10/2015 by the trial Court, thoroughly. I 

have also heard Ld.  Counsel for both the parties, at length. 

5. On perusal of the grounds taken by Revision petitioner for 

impugning the order dated 6.10.2015, it appears that the Revision 

petitioner has cited general grounds which are usually taken in Revision 

petitions like that of impropriety, illegality, unjustness of the impugned 

order, and that the learned Magistrate failed to appreciate evidence 

properly etc. Let me, now assess the impugned order in light of the 

evidence on record to find out as to whether the impugned order suffers 

from any illegality or impropriety justifying interference by this Court.   
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6. On the basis of pleadings of the parties learned trial Magistrate 

framed five issues namely:- 

 (i)   Whether the petitioner is wife of the respondent? 

(ii) Whether the petitioner refused to live with the respondent 

without just grounds? 

 (iii) Whether the petitioner is unable to maintain herself? 

(iv) Whether the respondent has neglected to maintain the 

petitioner? 

(v) Whether the petitioner is entitled to maintenance and if so 

from which date, from da toe application or order? 

7. In support of her case, the present opposite party adduced 

evidence of two witnesses namely, the present opposite party herself as 

PW 1 and one Md. Akkas Ali, who is the father of the present opposite 

party, as PW 2. The Revision petitioner did not adduce any evidence to 

counter the case of the present opposite party. 

8. The present opposite party while deposing as PW 1, in the 

proceeding u/s 125 Cr.P.C., has stated that the Revision petitioner is her 

husband and their marriage was solemnized as per ‘shariat’ two years 

ago. She has stated that after a few days of the marital bliss, her 

husband started torturing her physically, complaining against the house 

hold work. In this connection, on two occasions village meetings were 

also held wherein Revision petitioner promised to keep the opposite party 

happy. However, he again started physically torturing the opposite party 

and therefore a police case was lodged against the Revision petitioner 

and after lodging of the police case, the opposite party was driven out of 

her matrimonial home and since then she is residing in her father’s house 

and during her stay in her parental house the Revision petitioner did not 

pay any maintenance allowance to her. During cross-examination, the 

opposite party was asked several suggestive questions by the learned 
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Counsel for the Revision petitioner which were all answered in negative 

by her. 

9. Similarly, PW 2 Md. Akkas Ali, who is the father of the present 

opposite party, has corroborated the testimony of PW 1. He has stated 

that he was informed, over telephone, that the Revision petitioner had 

physically tortured his daughter and when he went to the house of the 

Revision petitioner he saw his daughter was crying and she told him that 

Revision petitioner (her husband) has demanded cash of Rs. 15,000/- and 

has beaten up her. This PW has also stated that on two occasions village 

meetings were held and the matter was compromised, however, the 

Revision petitioner started torturing the opposite party and ultimately the 

opposite party was handed over to him by the police. This witness also 

asked many suggestive questions during cross-examination which were 

all answered in negative by him. 

10. As regards issue No. (i) i.e., whether the Opposite party is wife of 

the Revision petitioner, it appears that this fact is not refuted even by the 

Revision petitioner and trial Court has rightly concluded that the Revision 

petitioner and the opposite party were husband and wife in relationship. 

As regards the issue No. (ii), learned Trial Court after considering the 

evidence of the petitioner’s witnesses i.e PW 1 and PW 2, in 125 Cr.P.C. 

proceeding, came to a conclusion that both the witnesses corroborated 

each other as regards the allegations of cruelty perpetrated on the 

opposite party by the present Revision petitioner and the defence apart 

from giving mere suggestion could not dislodge the testimony of both the 

witnesses, neither it adduced evidence of independent witnesses to 

contradict the story of the opposite party. Learned Trial Court on the 

basis of preponderance of probability came to the conclusion that the 

opposite party rightly refused to live with the Revision petitioner as she 

was subjected to physical torture and there existed just grounds for her 

living separately. This Court is also in agreement with the findings arrived 

at by the Learned Trial Court that the opposite party had just ground to 

stay away from the Revision petitioner, as in the proceeding of 125 
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Cr.P.C. before the learned Magistrate, the Revision petitioner has failed to 

adduce any evidence and there is no justifiable reason for the learned 

Trial Magistrate to ignore the testimony of both the witnesses. As regard 

the fact of incapability of the opposite party to maintain herself, this fact 

was not even countered by the Revision petitioner in the proceeding u/s 

125 Cr.P.C. before the Learned Magistrate and, therefore, learned trial 

magistrate rightly concluded that the opposite party was unable to 

maintain herself. As regard the issue No.(iv) i.e., as to whether the 

Revision petitioner neglected to maintain the opposite party, it appears 

that there is no averment in the written objection, filed by the Revision 

petitioner in the 125 Cr.P.C. proceeding, to show that he took in step to 

maintain his wife when she was staying along with her parents. Both 

witnesses also deposed that the opposite party was not taken care of by 

the Revision petitioner and no maintenance allowance was paid to her. As 

regards the fact of earning capacity of the Revision petitioner, the Trial 

Court found that the Revision petitioner himself stated in the written 

objection that he earns by doing daily wages and learned Trial Court also 

took into consideration the fact that now a days the rate of  daily wages 

is  in between Rs. 250/- - Rs.300/- per day. Learned Trial Court also took 

into consideration that Revision petitioner is an able bodied person and 

also the minimum living cost of a mature woman and after considering all 

aspects learned Trial Court directed a maintenance allowance of Rs. 

2500/- per month  to be paid by the Revision petitioner to the opposite 

party.  

11.  It would not be out of context to mention here the observations of 

Hon’ble Supreme Court of India in “Charturbhuj Vs. Sita Bai” reported 

in (2008) 2 SCC  316, which are as follows -  

“The object of the maintenance proceedings is 

not to punish a person for his past neglect, but 

to prevent vagrancy by compelling those who 

can provide support to those who are unable to 

support themselves and who have a moral claim 
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to support. The phrase "unable to maintain 

herself" in the instant case would mean that 

means available to the deserted wife while she 

was living with her husband and would not take 

within itself the efforts made by the wife after 

desertion to survive somehow. Section 125 

Cr.P.C. is a measure of social justice and is 

specially enacted to protect women and children 

and as noted by this Court in Captain Ramesh 

Chander Kaushal v. Mrs. Veena Kaushal and Ors. 

(MANU/SC/0067/1978:1979CriLJ3) falls within 

constitutional sweep of Article 15(3) reinforced 

by Article 39 of the Constitution of India, 1950 

(in short the 'Constitution'). It is meant to 

achieve a social purpose. The object is to prevent 

vagrancy and destitution. It provides a speedy 

remedy for the supply of food, clothing and 

shelter to the deserted wife. It gives effect to 

fundamental rights and natural duties of a man 

to maintain his wife, children and parents when 

they are unable to maintain themselves.” 

  

As observed by the Hon’ble Supreme Court of India in the aforesaid 

Judgment, Section 125 Cr.P.C is meant to achieve a social purpose. The 

object is to prevent vagrancy and destitution. It provides for a speedy 

remedy for the supply of food, clothing and shelter to the deserted wife.    

12.    The plea of Learned Counsel for the Revision petitioner that the 

maintenance allowance awarded to the present opposite party is too 

excessive and unjust cannot be agreed upon as even if the evidence on 

record to the effect  that the Revision petitioner had cultivable land and 

other source of income by selling milk is ignored, his own admission that 

he earns  on daily wages basis cannot be ignored and if the normal rate 

of daily wages i.e Rs. 250/- - Rs. 300/- per day is taken into consideration 

the monthly earning of the Revision petitioner comes to in between 
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Rs.7,500/ to Rs.9,000/- and if that is so, he is only directed to pay 

approximately 1/3rd of his earning to his wife. This amount, in the 

considered opinion of this Court, is not excessive and it would only help 

the present opposite party to somehow sustain herself. The fact that the 

Revision petitioner has parents, brother, sisters who are dependent on his 

earning has not been proved by the Revision petitioner, in the 125 Cr.P.C. 

proceeding, by Revision petitioner by adducing any evidence. Otherwise, 

also, even if 1/3rd of his income is given as maintenance allowance to his 

wife still he would be able to maintain his parents and other dependent 

with the remaining amount left with him. Therefore, the plea that 

Learned Trial Court has passed unjust and excessive amount could not 

substantiated by Revision petitioner and hence same is not found to be a 

valid ground justifying interference by this Court with the quantum of 

maintenance awarded by learned trial Court. While granting the 

maintenance allowance to the present opposite party Learned Trial Court 

took into consideration all the available evidence on record, the earnings 

of the Revision petitioner, the fact that the Revision petitioner is an able 

bodied person and increasing cost of living and the expenses of an adult 

woman. In the considered opinion of this Court learned Trial Court has 

considered all the aspects stating valid reason for reaching at the 

conclusion that the present opposite party is entitled to maintenance 

allowance from the present Revision petitioner.  

13. In view of the what has been discussed in abovementioned 

paragraphs, this Court is of considered opinion that there is no justifiable 

ground to interfere with the findings of the learned Trial Court and that 

the findings of learned Trial Court are based on evidence on record and it 

is just, proper, and in pursuance to the provisions contained in section 

125 of the Code of Criminal Procedure. The Revision filed by the present 

Revision petitioner is therefore, dismissed on contest. The Revision 

petitioner is directed to pay maintenance allowance to the present 

opposite party as directed by the judgment of the Learned Trial Court 

which is impugned in this revision. 
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14. Send back the case record of MR No. 02 of 2015 to the Court of 

Judicial Magistrate First Class, Sonitpur with a copy of this order.     

  Given under my hand and seal of this court on this the 16th day of 

March 2016. 

 

 

  

(M. K. Kalita) 
SESSIONS JUDGE 

SONITPUR: TEZPUR 
   

Dictated and corrected by me 

 

 

 

 

(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 

Dictation taken and transcribed by me:  

 
R. Hazarika, 

Steno   


